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CONGRESS CLEARS BUDGET DEAL; MULLS SPENDING BILLS FOR FY 2020
Before adjourning for a monthlong recess in August, Congress passed the Bipartisan Budget Act of 2019. The 
legislation—which passed the House of Representatives on July 25 by a vote of 284-149 and the Senate on August 
1 by a vote of 67-28 —accomplishes two congressional objectives. First, it suspends the statutory debt limit through 
July 2021, and second, it lifts discretionary spending caps for fiscal years 2020 and 2021. The White House and 
congressional leaders strategically timed this deal to avoid any need to renegotiate discretionary spending caps or the 
debt ceiling prior to the upcoming 2020 elections.

In September, lawmakers returned to Washington D.C., where they are again facing another looming deadline—funding 
the government beyond the fiscal year that ends on September 30. As of this late stage, it is very unlikely that Congress 
will enact any yearlong spending bills before September 30. Accordingly, in order to prevent another government 
shutdown, congressional leaders are working on a continuing resolution (CR)—a measure that would temporarily keep 
the government funded at 2019 funding levels. As of this writing, Congress is expected to pass a CR that funds the 
government through late November.

LEGISLATIVE UPDATE ON PENDING RETIREMENT REFORMS
The Setting Every Community Up for Retirement Enhancement (SECURE) Act, which passed the House by a vote of 
417-3 on May 23, remains at the center of Congress’ efforts to get retirement reforms signed into law.

Because Congress has already struck a budget deal, the best chance for getting retirement changes signed into law 
this year will come when Congress negotiates a spending deal for fiscal year 2020. Objections from a very small group 
of senators continue to prevent unanimous consent for a standalone retirement package.

As we have previously reported, the SECURE Act would, among other changes:

 ■ permit open multiple employer plans (MEPs);
 ■ increase the required minimum distribution (RMD) age to 72;
 ■ expand small employer tax incentives to help offset the costs associated with establishing a new workplace 

retirement plan;

 ■ create new tax incentives for small employers that adopt automatic enrollment;
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 ■ increase the auto-escalation cap for safe harbor plans to 15%;

 ■ create new fiduciary protections for employers that choose to include lifetime income solutions as part of 
their plan; and

 ■ require defined contribution plans to estimate and disclose the amount of monthly payments that participants 
could expect to receive if their accounts were annuitized.

It is widely understood by key members that after the SECURE Act is addressed, there are a number of other ideas 
waiting for attention, including a broader retirement package introduced by Senators Rob Portman (R-OH) and Ben 
Cardin (D-MD) called the Retirement Security and Savings Act and other proposals offered by House Ways and Means 
Committee Chairman Richard Neal (D-MA).

DEVELOPMENTS IN ESG INVESTING AND DISCLOSURE
The House Financial Services Committee (Committee) continues to show interest in requiring environmental, social, 
and corporate governance (ESG) disclosures from publicly traded companies, and on July 10, the Committee hosted a 
hearing on that topic. The Committee’s discussion of draft ESG disclosure legislation largely split along party lines with 
Chairwoman Carolyn Maloney (D-NY) highlighting the growing interest in ESG factors among investment managers 
and the strong financial performance of companies that commit to ESG factors. Ranking Member Bill Huizenga (R-MI), 
in contrast, likened ESG disclosures to a “scarlet letter” that could be used to name and shame corporations as villains, 
while also creating unnecessary costs.

Outside of Congress, ESG investing is also the focus of a current Department of Labor (DOL) guidance project. On April 
10, 2019, President Donald Trump issued an executive order related to “Energy Infrastructure and Economic Growth.” Of 
relevance to retirement plans, the order directed the DOL to review available data on ERISA plans to determine if there are 
any “discernible trends” with respect to plans’ investments in the energy sector. Additionally, the order directed the DOL to 
review its guidance on fiduciary responsibilities for proxy voting to determine whether such guidance should be modified 
to ensure consistency with current law and policies. The DOL’s long-term regulatory agenda now includes a project that 
apparently responds to the April 10 executive order. There is no timetable for completing that regulatory project.

MULTIEMPLOYER PENSIONS REFORM BILL PASSES HOUSE
The retirement reforms contemplated by the SECURE Act are not the only retirement reforms currently being 
considered in Congress. On July 24, 2019, the House approved the Rehabilitation for Multiemployer Pensions Act 
(H.R. 397) by a vote of 264-169, with 29 Republicans voting in favor of the bill. That bill would create a new program 
authorizing the Department of the Treasury to issue interest-free loans to multiemployer pension plans that are in 
“critical and declining” status. Despite passage in the House, including support from a significant bloc of Republicans, 
the Rehabilitation for Multiemployer Pensions Act has virtually no chance of passage in this Senate.

CHANGES IN LEADERSHIP AT LABOR DEPARTMENT
Following the resignation of Secretary of Labor Alexander Acosta, President Trump nominated Eugene Scalia to head 
the Labor Department. Scalia, who is the son of late Supreme Court Justice Antonin Scalia, served as the solicitor 
of Labor under President George W. Bush. Since then, Scalia has been an active employment-side lawyer in private 
practice at the law firm of Gibson, Dunn & Crutcher and is most recently known for serving as the lead litigator on 
behalf of a number of industry groups in successfully challenging the Obama administration’s fiduciary rule. Although it 
is likely that Scalia will be confirmed in the coming weeks, Senate Democrats are expected to delay his confirmation as 
long as possible.

In addition, the Labor Department’s Employee Benefits Security Administration (EBSA) recently announced a 
reorganization of its deputy leadership. Under this reorganization, Jeanne Klinefelter Wilson, a political appointee, 
will remain principal deputy assistant secretary. In this role, Wilson will oversee the Office of Regulations and 
Interpretations and the Office of Exemption and Determinations. Tim Hauser will hold the new title of deputy assistant 
secretary for the National Office, a career position that will oversee, among other offices, the Office of Enforcement. 
Finally, the reorganization will create a new position, assistant secretary for Regional Offices. This new position, as the 
name indicates, will oversee EBSA’s 10 regional offices and, according to reports, will be filled by Amy Turner, a veteran 
of EBSA currently in charge of health policy.



DOL AND IRS MAKE PROGRESS ON MEP EXPANSION
In July, the DOL published final rules clarifying the circumstances under which employers can join together through 
an Association Retirement Plan (ARP). These final rules effectively expand the types of associations that can sponsor 
an MEP, most notably by allowing otherwise unrelated employers to join together under an MEP sponsored by a 
local chamber of commerce.

The final ARP regulations do not permit truly “open MEPs.” Nevertheless, in connection with its publication of the final 
ARP regulations, the DOL published a request for information (RFI) soliciting comments on a broad range of issues 
relating to open MEPs. Additionally, the RFI solicits comments on whether the DOL should amend its rules for so-called 
corporate MEPs that cover employees of employers related by some level of common ownership, but that are not in the 
same controlled or affiliated service group. The deadline for comments to the DOL is October 29, 2019.

Also in July, the Department of the Treasury and the Internal Revenue Service (IRS) proposed regulations that would 
provide relief from the unified plan rule (also known as the “one-bad-apple rule”), if certain conditions are satisfied. 
Relief would generally be conditioned on the MEP administrator “spinning off” employers that create a known or 
potential qualification failure.

E-DELIVERY AND RMD RULES UNDER REVIEW AT OMB
In August, the DOL submitted to the White House Office of Management and Budget (OMB) a proposed rule regarding 
participant disclosures. This regulation is being proposed pursuant to an August 31, 2018, executive order in which 
President Trump ordered the DOL to review actions that would “make retirement plan disclosures required under ERISA 
and the Internal Revenue Code of 1986 more understandable and useful for participants and beneficiaries.” The order 
also referenced the broader use of electronic delivery, and statements from DOL officials indicate that the proposed 
regulation at the OMB will address e-delivery.

Also, in August, the Department of the Treasury and the IRS sent to the OMB for review a proposed rule that would 
update the life expectancy tables that apply for purposes of computing minimum RMDs from qualified retirement plans 
and IRAs. This project was also detailed in the August 31, 2018, executive order. The effect of this rule would be to 
reduce the minimum amount that a plan participant or an IRA owner would need to take as a distribution from their plan 
or IRA each year after reaching age 70½, although the effect of this change is expected to be modest. 

REGULATORS CONTINUE THEIR FOCUS ON MISSING PARTICIPANTS
On August 14, 2019, the IRS released guidance summarizing the tax consequences that result from uncashed 
retirement plan distribution checks. Revenue Ruling 2019-19 states that uncashed checks are included in the 
participant’s income in the year of distribution, and the plan is required to withhold taxes and report the distribution 
as taxable income on Form 1099-R. The Revenue Ruling also indicates that the Treasury and IRS continue to analyze 
missing participant issues. Thus, additional IRS guidance could be forthcoming.

At the end of August, the ERISA Advisory Council (EAC) conducted a second round of hearings on its 2019 topics, 
including a discussion on when it may be appropriate to transfer uncashed checks to a state unclaimed property fund. 
The EAC will report its findings, including possible recommendations to the DOL, in the coming months.
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