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SECURE 2.0 Legislation Begins March Towards Possible Passage
Following the passage of the Setting Every Community Up for Retirement Enhancement (SECURE) Act in 
December 2019, Representatives Richard Neal (D-MA) and Kevin Brady (R-TX), the Chairman and Ranking Member 
of the House Ways and Means Committee, have introduced a follow-up package to the landmark retirement legislation. 
The Securing a Strong Retirement Act, which is commonly referred to as “SECURE 2.0,” has already moved through the 
Ways and Means Committee with a unanimous vote on May 5, 2021. 

One section of SECURE 2.0 is intended to expand coverage and increase retirement savings. For example, the bill 
includes a provision which would mandate automatic enrollment for new employer-sponsored 401(k) or 403(b) plans. 
SECURE 2.0 would also enhance start-up credits to encourage small employers to start a retirement plan.

The bill includes provisions to facilitate a plan design under which an employer provides matching contributions into a 
plan based on student loan debt repayments. (This is allowed under current law, but the bill would clarify the treatment 
and address technical issues associated with the design.) SECURE 2.0 would allow for workers to make additional 
catch-up contributions during ages 62 to 64 and further increase the required minimum distribution (RMD) age to 75, up 
from 72 in the original SECURE Act.

The bill also includes a myriad of provisions aiming to simplify plan administration, such as enhanced self-correction of 
operational errors, reduced notices to unenrolled employees, and simplifying administration of hardship distributions. 
SECURE 2.0 would also allow 403(b) plans to join 401(k) and 457(b) plans in including collective investment trusts 
(CITs) in their plan offerings, which can lower the costs of investing.

The bill does include revenue raisers to help offset the cost of administering increased tax benefits and expanded 
coverage. Most notably, SECURE 2.0 requires retirement plan catch-up contributions to be Roth only, and permits 
employers to offer employees the option to have their matching contributions contributed on a Roth basis. 

While SECURE 2.0 is leading the way for retirement legislation in the House, parallel efforts are occurring in the Senate. 
Most notably, Senators Ben Cardin (D-MD) and Rob Portman (R-OH) have re-introduced their Retirement Security and 
Savings Act to compliment the House SECURE 2.0 legislation. Their bill includes a number of provisions that are similar 
to SECURE 2.0, including: increasing the RMD age to 75, enhanced plan start-up credits, student loan repayment 
matching, permitting CITs in 403(b) plans, increased catch-up contributions, and expanded self-correction. 

The Cardin/Portman bill would also include a number of provisions that are not included in the House SECURE 2.0 
package, and there are likely other Senators that may wish to move their own retirement ideas, so ultimately both 
chambers will need to reconcile what belongs in the final package. Given a busy legislative agenda and the need to 
reach final agreement on a retirement saving package, enactment in 2021 seems unlikely but not impossible. However, 
Senator Portman and Representative Brady have both announced their retirements from Congress, which could create 
additional pressure to pass retirement legislation before the end of 2022.

Additional Legislative Proposals
Aside from the two leading pieces of retirement legislation in the House and Senate, other members of Congress 
have offered policy ideas in the retirement policy landscape. Senator Patty Murray (D-WA) Chair of the Senate Health, 
Education, Labor, and Pensions (HELP) Committee has indicated an interest in increasing the focus on cybersecurity in 
retirement plans; addressing the use of environmental, social, and governance (ESG) investments in plan menus; and 
requiring spousal consent for 401(k) plan distributions. 



Senators James Lankford (R-OK) and Michael Bennet (D-CO) also introduced a bill focusing on emergency savings. Their bill, the 
Enhancing Emergency and Retirement Savings Act of 2021, would provide for a new penalty free distribution of up to $1,000 per 
year from a retirement plan for any short-term emergency need. The proposal would require the account to be replenished prior to 
any subsequent withdrawals.

Biden Fiscal Year 2022 Budget Released
On May 28, 2021, President Biden delivered his budget request to Congress to kick off the next negotiation period on what to 
and what not to include in the next appropriations bill. Notably, the Fiscal Year 2022 Budget did not include any retirement savings 
proposals nor did it include a proposal to implement a financial transaction tax (which would negatively impact retirement savers). 
As expected, President Biden’s budget did include a proposal to increase the corporate and top individual tax rates to 28% and 
36.9% respectively and to tax capital gains at ordinary income rates for those earning over $1 million in addition to eliminating 
step-up in basis. 

DOL Issues Cybersecurity Guidance 
On April 14, 2021, DOL issued guidance and best practices on cybersecurity for plan sponsors, plan fiduciaries, recordkeepers, 
and participants. The guidance was not subject to a notice and comment period, however the best practices for service providers 
largely reflect input from the service provider community. The guidance comes in three parts: (1) tips for hiring a service provider, 
(2) cybersecurity program best practices for service provides, and (3) online security tips for participants. 

The tips for plan sponsors are intended to help plan sponsors and fiduciaries in monitoring a service provider’s cybersecurity 
practices. The tips detail what questions should be asked of service providers and what terms should be in place in a service 
provider contract. Importantly, DOL recognizes that plan participants play a role in cyber safety; the online security tips encourage 
participants to establish online accounts, not share passwords, and use two-factor authentications when available. DOL has noted 
that regional office plan audits will begin to start requesting information related to cybersecurity practices.

DOL, Treasury Department, and IRS Release Regulatory Agenda
In a traditional practice when presidential administrations change hands, President Biden issued a series of executive orders to undue 
and reverse Trump Administration policies that did not conform to his economic goals and vision. Following those actions, the Biden 
Administration is starting to move towards creating new policy at the Department of Labor (DOL), Treasury Department, and IRS. 

The Biden Administration’s first regulatory agenda indicates a shift from Trump Administration priorities and offers insights on what 
proposed and final regulations will be released in the next six to 12 months. The regulatory agenda only displays what would be 
released through the traditional notice and comment, and the dates reflected in the agenda are targets rather than mandatory timelines. 

The regulatory agenda reflects the imminent release by DOL of a final regulation to implement a SECURE Act rule that requires 
defined contribution plans to disclose on benefits statements a participant’s account expressed as a lifetime income estimate. It is 
expected that first benefit statement that is required to include this disclosure is second quarter 2022, but the guidance might offer 
more direction on timing. 

DOL has targeted September 2021 for the release of new rules related to ESG investment factors and proxy voting, which are 
expected to reverse or modify regulations issued by the Trump Administration. The Trump Administration regulations are currently 
the subject of a non-enforcement policy issued by DOL. 

The regulatory agenda states that the much-anticipated regulations from IRS and the Treasury Department which implement the 
new SECURE Act rules for after-death RMD distributions are targeted for September. These new rules are already in effect, but 
there has been little guidance (and some guidance that has been issued, such as IRS Publication 590, has caused uncertainty). 
Besides this project, IRS and Treasury Department also listed a project to implement other parts of the SECURE Act that affect 
401(k) plans, including the new long-term part-time rules.

As expected, DOL has formally announced its intent to revisit the decade-long debate over fiduciary investment advice. This 
project is targeted for release in December 2021. While a new regulation could take pieces from the Obama-era rule, the Biden 
Administration will need to navigate the legal precedent set by an appeals court decision overturning the Obama-era rule. 

State Automatic IRA Program Update
We continue to see an acceleration of interest at the state level on mandated automatic IRAs for employers that do not offer 
an employer-sponsored retirement plan. These laws generally impose a mandate on any employer without a retirement plan, 
subject to exceptions for very small and new employers. CalSavers, one of the earliest auto-IRA programs, recently won a court 
proceeding in the Ninth Circuit which found that the program is not preempted by ERISA. New programs have been recently 
enacted in Virginia, New York (and New York City), and Maine.
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